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Arising out Of Orderin-Original No  O9/D/GNR/DK/2020-21  issued dy Deputy  Commissioner,
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M/s Gujarat Gas Limited,GSFC House,4th Floor,opp. Drive-in Cinema,B/h. Reliance
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Any  person  aggrieved  by  this  Order-ln-Appeal  issued  under the  Central  Excise  Act  1944,may
e an appeal or revision application,  as the one may be against such order, to the appropriate authority
tlie following way :

iTRT igiv giv enaiFT

vision application to Government of India :

an  Oan=F  gas  3rfrm,  1994  @ vTw 3Tan ifta  aaTv  7Tv  "i#  a  wi  *  giv  gT¥T ch i3q-gTZT a;  qei77  t7<q5
3jwh giv rfu 3rfu rfu, .7Tm fli5TT, faiiT i-, Trma fir,  an ife, ire an va7., wi wl, * fan
local  ch q@ wh fflfav I

A revision application  lies to the Under Secretary, to the Govt. of India,  Revision Application Unit
nistry of Finance,  Department of Revenue,  4th Floor,  Jeevan  Deep Building,  Parliament Street,  New
lhi -110 001  under Section  35EE of the CEA  1944  in  respect of the following case,  governed  by first
visa to sub-section (1) of Section-35 ibid  :

aft  q7a  aft  5fi  d}  FTqa  i  aa  giv  5Tf>  q5Twh  a  fan  vu5T7rm  ziT  3TiH  5Twh  fi  ar  fan    .Tu€T7Tii  d  iFt
* FTF a wl gp wl *, zn fan voer7rm " qu5Tv * wi a¥ fan 5Twi i ar fan qu3T7w i a 77Ta tfr rfu t}

ln case of any loss of goods where the loss occur in transit from  a factory to a warehouse or to
ther factory  or from  one  warehouse  to  another during  the  course  of processing  of the goods  in  a

rehouse or in storage whether in a factory or in a warehouse.

In case of rebate of duty of excise on goods exported to any country or territory outside India of
excisable  material  used  in  the  manufacture  of  the  goods  which  are  exported  to  any  country  or
itory outside  India.

qR  9Eas  EFT I.rm  fgiv  faIT m<zT a  qT5T  (fro  ZIT  `Ir t#)  fRE  fa5ar  7Tz7T Fia  a I

qTq  a  aT5i{  ca  ¥Tq;  ar  rfu  i  faoffaiT  FIE  tT{  ZIT  7]Ta  zS  ffifth  a  wh  g5€+F  ed  77Ta  qT
a nd * ch .Tr{a a; aTev fan tTtE ZTT rfu * farfu a i -   -S`:,`:,I
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e of rebate of duty of excise on goods exported to any country or territory outside  India of
isable  material  used  in the manufacture  of the goods which  are exported to  any  country

itory outside  India.

an gTTtTPl  fail faTh .rRu a iT6t  (fro  TIT  epF7  Etry  ffro fin TTqT 7]Ta  a I

e of goods exported outside India export to Nepal or Bhutan,  without payment of duty.

rfu EfflTFT  gis  t} graTiT S  fat  ch ap  ife  qTq  @  Trf  a  aife  giv  3TTau ch Efl  eTT¥T vq  fir  zS
angaFT,  3Tfro  zS  alit rfu  al H77zi  q{  en rna  i faiiT 37frm  (T2)  1998  €TRT  log  am  fty  fat    7Tv  a I

of any duty allowed to be utilized towards payment of excise duty on final  products  under
ovisions  of  this  Act  or  the  Rules  made  there  under  and  such  order  is  passed  by  the
issioner  (Appeals)  on  or  after,  the  date  appointed  under  See.109  of the  Finance  (No.2)

998.

i3EmiT gas  (drtha) faqThF@,  2Ooi  tS fin 9  a 3Trfu fafife HUT HZHT FT-8 * t* RE i,  ffi en* S
ife fas ia an in a; .fliT{ xp:LeTraTr vq 37ffi 3TTed zft a-a in a; eneT rfu 3TTaiT faFT ijmT

8tli±  qpr  qTaT  i.  q5T    gEN  zS  a7rfu  qT{T  35i    i  fat]fffa  vft  S  greniT  z}  flgr  ts  flTer  a3TR-6  qTarF
giv an rfu I

bove  application  shall  be  made  in  duplicate  in  Form  No.  EA-8  as  specified  under Rule,  9
ntral  Exdse  (Appeals)  Rules,  2001   within  3  months  from  the  date  on  which  the  order
t to be appealed against is communicated and shall  be accompanied  by two copies each
010  and  Order-ln-Appeal.  It  should  also  be  accompanied  by  a  copy  of  TR-6  Challan

ncing payment of prescribed fee as prescribed under Section 35-EE of CEA,1944,   under
Head of Account.

enfa  zS `FrTe7 ed wi <a;7T T5 aTq wh TIT wh  57]  a al  wh  2cO/-tiro  oriTFT  zft env  3fr{  ed
{q;p TtF aFF a qTqT a ch  icoo/-   a tiro grrmiT qft 5Tv I

evision application shall  be accompanied  by a fee of Rs.200/- where the amount involved

pees One Lac or less and Rs.1,000/-where the amount involved is more than Rupees One

8an=T gas va. tw arm rtilqifa-d5FT a rfu 3Ttfta-

stem,  Eroi§e, & Service Tax Appellate Tribunal.

ap eyfiTfin, 2017 ch qm 112 t} 3rfu.-

r Section 112 of CGST act 2017 an appeal lies to  :-

TRafa  2  (1)  5 i qan;[  3IgHTi  ti 37am tft 3Tfro,  3Ton tS  FFTa  i ch ¥55,  tEN
gas qa am;; ertflat fflth5rq7gr rm qfr qRH an flfatFT, 3iEFan< fi 2nd in,
qqq  ,am{qT  ,finer-,ale.iqiqiq  -38ooo4

e west regional  bench Of Customs,  Excise & Service Tax Appellate Tribunal  (CESTAT)  at
of  appealsloor,Bahumali  Bhawan,Asarwa,Girdhar  Nagar,  Ahmedabad  :  380004.   in  case

r than as mentioned in  para-2(i) (a) above.

appeal to the Appellate  Tribunal  shaH  be filed  in  quadruplicate  in  form  EA-3  as  prescribed
;rille  6  of  Ceh{ral  Excise(Appeal)  Rules.  2ool   and  shall  be  accompanied  against  (one

at least should be accompanied by a fee of Rs.1,000/-,  Rs.5,000/-and Rs.10,000/-where

unt of duty /  penalty / demand / refund  is  upto  5  Lac,  5  Lac to  50  Lac  and  above  50  Lac
ectively  in  the  form  Of  crossed  bank  draft  in  favour  of  Asstt.  Registar  of  a  branch  of  any
inate public sector bank of the place where the bench of any nominate public sector bank of

ch TtF  ertha " an flitFi¥ q* vtF 3TTatFT fin i5maT ¥ I

place where the bench of the Tribunal is situated.

qu 3rfu i at 7F OrTarii aFT wh dr a ch qaiF 7RT chap ti fat tPrH an FTiT uqgiv
a ffirmr i;iTT] :greT  Efl rna  S  aft gr aft fa;  fspgr q@ at a  art zS  fck qQ7Tfae    erTrm
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ln case of the order covers a  number of order-in-Original, fee for each 0.I.0.  should  be paid  in
the  aforesaid  manner not withstanding  the fact that the  one  appeal  to the Appellant Tribunal  or
the  one  application  to the  Central  Govt.  As the  case  may  be,  is filled  to  avoid  scriptoria work  if
excising  Rs.1  lacs fee of Rs.100/-for each.

iHrmazT gas 37frm  1970  qen tiun tfl 3T5trfu-1  t} 3rfu ffu7iftr fat 3TIrT¥ utfiT 37Ttr VI

qF cTTau zTe7TRQTfa fife Frfun ti 37Tfu ¥ d wh @ vtF rfu tR 5.6.50 ra 5T fflTTan gas
faer an dr fflfae I

One  copy  of  application  or  01.0.   as  the  case  may  be,   and  the  order  of  the  adjournment
authority shall   a  court fee  stamp  of Rs.6.50  paise  as  prescribed  under scheduled-I  item  of the
court fee Act,1975 as amended.

gF 3in firm FFTal ch fin ed nd fan @ ch{ th ezTFT 3Trrfu fa5" eniTT € ch th gas,
an gqTan gas vi whT5{ 3Trm iqTqTRrFT (a5Tqifaib) fin,  1982 S frm a I

Attention in invited to the rules covering these and other related matter contended in the
Customs,  Excise & Service Tax Appellate Tribunal  (Procedure) Rules,1982.

th 955, an 5ffli€q gas Ta dr 3rdtth fflqrfrfu rm, ts rfu 3mal t} nd S
rfu rfu (Demand) qj  * (Penalty) tFr io%.ti aTiT  arFT erfhi a I Fife,   3Tffro ti GrFT io ds
i{ir[rp     a    I(Section    35  F  of the  Central  Excise  Act,1944,  Section  83  &  Section  86  of the  Finance  Act,

1994)

thgqTi=gr53fr{in5{SOfrfu,arfhagiv"faflrfu''(DutyDemanded)-

(i)          (secft.on)dsiiDSdga-ffroiRdrfu;
(ii)       finTTviTifeifeflrfu;

ifefffi*fir6*aEa.irtrftr.
pq€T¥q7]T'afa`aerfttr#vaTaITflgan#,rfurfuedSfaTqFor3aITfin7izTTt

For  an  appeal  to  be  filed  before  the  CESTAT,   10%  of  the  Duty  &  Penalty  confirmed  by  the
Appellate Commissioner would  have to be pre-deposited,  provided that the pre-deposit amount `
shall not exceed Rs.10 Crores.  It may be noted that the pre-deposit is a mandatory condition for
filing  appeal  before CESTAT.  (Section 35 C (2A) and 35 F of the Central Excise Act,1944,  Section 83
& Seofon 86 of the Finance Act,1994)

Under Central Excise and Service Tax,  "Duty demanded" shall include:

(i)           amount determined under section  1 1  D;
(ii)          amount of erroneous cenvat credit taken;
(iii)         amount payable under Rule.e of the cenvat credit Rules.

an±FT  *  *fa  anT  TTfin  *  H7iw  rty  gr  aqiT  q5ai  "  <ug  farfu  a  @  wh  far  7TT!  ciff  *
`g-iarFT  v{  atr{ act  ha  =og farfu  a  aa qua S  io%gimiT  vl  fl  5iT  ca  %i

ln view of above,  an appeal against this order shall  lie before the Tribunal on payment of 10% of
duty demanded where duty or duty and penalty are in dispute,  or penalty, where penalty alone is in
ute.„

Any person aggrieved by an Order-ln-Appeal Issued under the Central Goods and Services
Act,2017/Integrated Goods and Services Tax Act,2017/ Goods and Services Tax(Compensation to
s) Act,2017,may file  an  appeal  before the appellate tribunal whenever it  is  constituted within  three
ths from the president or the state president enter office.
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F.No.  V2(CE)25/GNR/2020-21

[GAPPL/COM/CEXP/14/2021]ORDER-IN-APPEALisorderarisesoutofanappealfiledbyM/s.GujaratGasLimited,

GSFC ouse,    4th    Floor,    Opposite    Drive-in    Cinema,    B/h.    Reliance    Mart,

Bodakd v,   Ahmedabad-380054   [earlier   known   as   M/s.    GSPC   Distribution

Networ s  Limited,  GH-Road,  Sector-5,  Gandhinagar/M/s.  GSPC  Gas  Co.   Ltd,

101-10 1St  Floor,   IT  Tower,   Infocity,   Gandhinagar](hereinafter  referred  to

as  `app //ant')   against   Order   in   Original   No.   09/D/GNR/DK/2020-21   dated

05.05.2 20(hereinafter  referred  to  as  `the  /.mpLtgnec}  orc/er|   passed   by  the

DeputyComml Commissioner      (Preventive),       Central       GST&      Central       Excise,

sionerate-Gandhinagar   (hereinafter   referred   to   as  `the  adL7.ud/.cat/.ng

authori2.F .cts  of  the  case,   in   brief,  are  that  the  appellant  were   registered   as

manufa turer  of ``CNG  Gas''  (Compressed  Natural  Gas)  falling  under  Chapter

271121 0   of  the   Central   Excise  Tariff  Act,   1985   and   were   holding   Central

Excise egistration   No.   AAECG8093QEM001.   They   were   transporting   their

clearan es   of  CNG   from   their   mother  station   to   daughter   station   through

mobile ascades  and  avaHed   Cenvat  Credit  of  GTA  Service  in   respect  such

cl2 earan.1S es.ow    Cause    Notices,    as    per    details    below,    were    Issued    to    the

appella t,  alleging  that  they  had  wrongly  availed  CENVAT  Credit  amount  of

Rs.47, 4,118/-&  Rs.18,56,223/-respectively  on  `Outward  Transportation'  of

Compr ssed  Natural  Gas  [CNG]  filled  in  mobile  cascades  from  mother station

to  dau hter  stations.  These  show  cause  notices  were  issued  for  recovery  of

wronglimposit(CCR). availed    CENVAT    credit    along    with    interest    and    also    proposed

on   of  penalty   under   Rule   15(1)   of  the   CENVAT  Credit   Rules,   2004

€::6:i-c

Sr. Show    Cause    Notice    Issued AmountRs.47,94,1187- Period  Involved

No vide  F.   No.&  Date

H05.2015       to30.11.2015
1 V.27/15-11/DEM/OA/16-17dated2605.2016

2 V.27/15-105/DEM/OA/15-16dated0305.2016 Rs.18,56,223/- 01.04.2015        to14.05.2015

.2+ e   abovementioned   show   cause   notices   were   ad].udicated   by   the

t    Commissioner,    Central    Exclse,..Gandhinagar    Division,    erstwhileI)

•`§;I                                                                              Page 4 of 13



F.No.  V2(CE)25/GNR/2020-21

[GAPPL/COM/CEXP/14/2021]

hmedabad-Ill       Commissionerate,       vide      the       Order-inForiginal       dated

3.05.2017  &  25.05.2017  respectively,  as  detailed  below:

Sr. Order-in-Original        No.& Cenvat   Credit   disallowed/Penalty Period

No Date imposedRs.47,94,118/-(Cenvat  Credit Involved

1 03/D/GNR/VHB/2017-18 15.05.2015

dat:ed  23.05.2017 disallowed) to
Rs.4,79,412/-(Penalty  Imposed)Rs.18,56,223/-(CenvatCredit 30.11.201501.04.2015

2 04/D/GNR/VHB/2017-18
dated  25.05.2017 disallowed) to

Rs.1,85,622/-(Penalty  imposed) 14.05.2015

.3      Subsequently,     the     appeals     fHed     by     the     appellant     against     the

bovementioned   Order-in-Originals   passed   by  the  Assistant  Commissioner,

entral         Excise,         Gandhinagar        Division,         erstwhile        Ahmedabad-III

ommissioneratehave   also   been   rejected   bythe   Commissioner   (Appeals),

entral   Tax,    Ahmedabad    vide   Order-in-Appeal    No.    AHM-EXCUS-003-APP,

232-235-17-18  dated  28.03.2018.

®

2.4      Thereafter,    the    appellant    had    filed    an    appeal    before   the    Hon'ble

CESTAT,  Ahmedabad  against  the  Order-in-Appeal  No.  AHM-EXCUS-003-APP-

0232-235-17-18  dated   28.03.2018  passed   by  the  Commissioner  (Appeals),

Central   Tax,   Ahmedabad.Hon'ble   CESTAT   vide   Final   Order   No.   A/10254-

10256/2019  dated  08.02.2019  held  that:
"  I  find  that  the  identical   issue  has  been   remanded   by  the  Tr.Ibunal

vide    Order    No.    A/12028-12029/2018    dated    25.09.2018.    In    the

instant  case,  the  appellants  are  claiming  that  the  goods  are  supplied

c)n     FOR    destination     basis.     Thus     for    verification     of    facts    and

redetermination    of   dispute    in    terms   of   aforesaid    Circular   dated

08.06.2018,    the   impugned   order   is   set-aside   and   the   matter   is

remanded  to  the  Adjudic:ating  Authority  for  fresh  decision.   Revenue

appeal  is  also  allowed   by  way  of  remand.   Cross  objections  disposed

off .  ,,

2.5      In  the  de-novo  adjudication   proceedings  in  terms  of  the  directions  of

Hon'ble    CESTAT    vide     Final     Order    dated     08.02.2019,     the    adjudicating

authority     vide     the     impugned     ore.er     disallowed     cenvat     credit     of     Rs.

47,94,118/-    as    well    as    of    Rs.     18,56,223/-,    as    proposed    in    both    the

bovementioned  show  cause  notices  and  ordered  recovery  thereof alongwith

Page 5 of 13



F.No.  V2(CE)25/GNR/2020121

[GAPPL/COM/CEXP/14/2021]

terms   of  the   provisions   of   Rule   14   of  the   Cenvat  Credit   Rules,

Section   llAA   of  the   Central   Excise   Act,   1944.   In   addition,

Rs.   4,79,412/-   and   Rs.    1,85,622/-   were   also   imposed   on   the

terms  of the  provisions  of  Rule  15(1)  of the  Cenvat  Credit  Rules,

vith  Section  llAC  of the  Central  Excise  Act,1944.

)  aggrieved  with  the  Impugned  order,  the  appellant  preferred  this

(ing  contentions,  as  narrated  in  following  paragraphs.

adjudicating   authority   has   nowhere   in   his  order  discussed   Board

1065/4/2018-CX.,    dated    08.06.2018    or    the    judgments    of

upreme     Court     referred     t:o     in     the     Circular.     Accordingly,     the

authority     has     passed     t:he     order    arbitrarily,     ignoring     the

of Hon'ble Tribunal  and  hence,  the  same  may  be  set aside.

)er  the  clause  5.3  of  CNG  stands.rd  agreement,  ownership  of  CNG

/ith  the  appellant  till  it  reaches  the  inlet  of the  CNG  dispensing  unit.

3  dispensing   unit   lies   at  daughter  st:ation,   the   ownership   of  CNG

vith  the  appellant  upto  daughter  station   and   sales  takes   place  at

station  only.

CNG  cannot  be  sold  without  dispensing   and   CNG  is  dispensed  at

on  only.  As  per  the  judgment  of  Honourable  Supreme  Court  in  the

;pat  Industries  Ltd,  ``any  other  place  or  premises"  refers  only  to  a

Lirer's   place   or  premises   because  such   place  or  premises  is  to   be

where  excisable   goods  ``are  to   be   sold".   The   CNG   dispensing

at daughter station  are  owned  by  appellants,  from  where  CNG

Hon'ble  Supreme  Court  in  case  of  Emco  Ltd.  after  taking  into

the  conditions  of the  contrac.t.  has  held  that  place  of  removal  is

c>f  buyer  as  the  sales  takes  place  at  the  premise  of  the  buyer.  In

f  Roofit  Industries  Ltd.,  Hon'ble  Supreme  Court  has  held  that  place

H   is  to   be   decided   on   the   basis   of  transfer  of  ownership   of  the

in  the  present  case,  transfer  of  ownership  takes  place  at  inlet  of

The judgment  of  Hon'ble  Supreme  Court  in  the  case  of  Ultra  Tech

d.  deals  with  the  issue  of cenvat  credit `from  the  place  of  removal'.

Iants  have  furnished  copies  of  stock  transfer  invoices  and  sample

/AT  invoices  issued  at  daughter  stat:ion  to  establish  that  the  goods

transferred  from  mother st:ation  to  daughter station  and  thereafter

ices  are  raised  from  daughter  station.  As  sale  does  not  take  place

r   station    and    sale    takes    place    when    CNG    is    dispensed    from

Page  6 of 13



F.No.  V2(CE)25/GNR/2020-21

[GAPPL/COM/CEXP/14/2021]

ispenser  at  daughter  station,  it  clearly  establishes  that  place  of  removal  is

aughter  station.  Consequently,  cenvat  credit  availed  on  transportation  from

other station  to  daughter station  cannot  be  disallowed.

.4      As  per  clarification  of  Board  Circular  dated  08.06.2018,   referred  to  by

he  Hon'ble  Tribunal,  determination  of `place  of  removal'  should  be  made  as

er  the  principle  laid  down  by  Hon'ble  Supreme  Court  in  the  case  of  CC&CE,

agpur  Vs.  Ispat  Industries  Ltd.  cited  at  [2015(324)  ELT  670  (SC)].  Further,

t  has  been  clarified  by  Board  that  in  the  case  of  CCE,  Mumbai-Ill  Vs.   Emco

td.   [2015   (322)   ELT   394   (SC)]   and   CCE   Vs.   Roof it   Industries   Ltd.   [2015

319)  ELT 221  (SC)]  the Apex  Court  has  extended  benefit on  the  ground that

®

wnership  and  risk  in  transit  remained  with  the  seller  till  goods  are  accepted

y  buyer  on  delivery  and  till  such  time  of delivery,  seller  alone  remained  the

wner  of  goods  retaining   right  of  disposal.  Accordingly,  the  appellants  have

urnished    evidences   to    prove   that   the   ownership   of   CNG    remains   with

ppellant   till   the   CNG   is   not   dispensed   from   inlet   and   as   such   place   of

emoval  is  daughter  station.  The  appellants  produced  following  evidences  to

rove  that  place  of  removal  is  daughter station:

(i).       Clause  5.3  ofcNG  standard  Agreement

(ii).      Schematic  diagram  of  CNG  Dispenser  depicting   inlet,  outlet  and
nozzle.

(iii).    Para-3.1  of standard  Agreement
(iv),    Para-3.6 of standard  Agreement
(v).     Copies  of  VAT  invoices  issued  from  daughter  station  and  copy  of

application  for single  Central  Excise  Registration

(vi).    Sample   copies    of   daughter   station    sales    invoices   and    stock
transfer  invoices

The  Deputy  Commissioner  while  ignoring  the  clauses  of agreement  has

eld  as  under:

``Thus,  I  find  that  the  agreement  in  the  instant  case  cannot  be  relied

•      upon   to   arrive   at  the   place   of  removal   since   the   same   is   only   an

arrangement arrived  at  in  view  of the  special  nature  of the  commodity

namely  CNG,  (Para  8.6  of order)"

With   respect  to  above  finding  on  the  agreement,   it  is  submitted  that

he  adjudicating   authority  ought  to   have  given   his  findings  on  the   basis  of

he  evidences  viz.   terms  of  agreement.   However,  the  adjudicating  authority

as  made  effort:s  to  find  fault  with  the  agreement,  albeit  irrelevantly.  Hon'ble

Page 7 of 13
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[GAPPL/COM/CEXP/14/2021]
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Court   in   the  case  of  CCE,   Mumbai-III  Vs.   Emco   Ltd.   [2015   (322)

(SC)]  and  CCE  Vs.   Roof it  Industries  Lt:d.   [2015  (319)  ELT  221   (SC)]

ed  the  judgment  taking  into  consideration  the  agreements/contract

into   between   the   parties.   As  such   agreement   being   vital   evidence

e  discarded  whereas the  adjudicating  authority  has  passed  the  order

g  the  agreement.

e   appellant   has   also   furnished   copies   of  VAT   invoices   issued   from

station   to   prove  that  sales  takes   place   at  daughter  station.   The

ting   authority   has   discarded   VAT   invoices   on   the   ground,    which

under:

owever,  in  light  of  the  above  discussion,  I  find  that  the  tax  involces

not  bear  in  detail  about  place  and  time  or  removal  and  thus  they

of  no  avail  are  not  evidencing  with  regard  to  place  of  supply  and

of no  help  to  determine as to where the  sale  has  taken  place  since

invoices    are    raised    after    the    sale    of    the    goods    by    the

pany/dealer  to  the   retails   buyers   in   terms   of  clause   8.2   of  the
reements entered  into  by the  notici±e with  the company.  (Para  8.7  of

0'„

th  respect  to  above  findings,  it  is  submitted  that  details  of  place  and

emoval  are  required  to  be  shown  in  cent:ral  excise  invoices  and  not

nvoices.   As   such   the   adjudicating   authority   has   discarded   all   the

s  arbitrarily,  unreasonably  and  in  cryptic  manner.

per  the  relevant  clauses  of  standard   agreement  (5.3,   3.1   &  3.6),

es  of  VAT  invoices  issued  from   daughter  station   and   STO   invoices

om   mother  station,   it  clearly  establishes  that  CNG  dispensing   unit

aughter  stat:ion;  that  ownership  of  CNG  remains  with  appellant  upto

hter  station;   that  sales   takes   at  daughter  station   and   that  sales

takes  place  at  inlet of the  dispenser.  Therefore,  cenvat credit  cannot

owed.

e   appellant   has   also  furnished   copy   of  Cargo   Insurance   Policy   No.

6  and  as  per  the  said  transit  insurance  policy  for  mother  station  to

r  station,   it  clearly  establishes  that  ownership  of  CNG  remains  with

ts  till  the  CNG  is transferred  at daughter station.

respect   of   the    penalty    imposed,    the    appellant    relying    on    the

judgment  contended  that  the  penalty  is  not  imposable  when  issue

s  interpretation  of law.
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(i).       Market  systems vs.  CCE&ST,  Vadodara-II  cited  at  2015  (38)  STR

970  (Tri.  Ahmd.)

(ii).      Kapilansh  Dhantu  Udyog  Pvt.   Ltd.  Vs.  CCE,  Nagpur  cited  at  2013

(31)  STR  50  (Tri.  Mumbai)

(iii).     Soil   &   Enviro   Industries   (.P)   Ltd.   Vs.   CCE,   Kolkatta-VII   cited   at

2014  (314)  ELT  586  (Tri.   Kolkatta)

.9      As  per  Circular  No.1065/4/2018-CX  dated  08.06.2018,  referred  by  the

on'ble Tribunal  while  remanding  the  matter,  in  para  7  clarified  as  under:

®

``7.   No  extended   period:   Any   new  show  cause   notice   issued   on  the

basis  of this  circular  should  not  invoke  extended  period  of  limitation  in

cases  where  an   alternate   interpretation  was  taken   by  the  assessee

before  the  date  of the  Supreme  Court judgment  as  the  issue  is  in  the

nature of interpretation  of law."

On   perusal   of  above   clarification,   it   is   evident  that   issue  of  `place  of

emoval'  with   respect  to   cenvat  credit  on   GTA  service   is   in   the   nature  of

terprecation   of  law.   As  such   allegatlon   of  suppression   of  facts  cannot  be

eld  against  the  appeHants  and  consequently  penalty  cannot  be  imposed   in

e  case  where  issue  of `place  of  removal'  is  involved.

The    appellant    was    granted    opportunity    for    personal    hearing    on

9.04.2021        through        video        conferencing.         Shri.         P.        G.         Mehta,

dvocate,appeared  for  personal  hearing  as  authorised  representative  of  the

ppellant.  He  re-iterated  the  submissions  made  in  Appeal  Memorandum.

I   have   carefully   gone   through   the   facts   of   the   case   available   on

cord,  grounds  of  appeal  in  t:he  Appeal   Memorandum  and  oral  submissions

ade  by  the  appellant  at  the  time  of  hearing.   I  find  that  the  issues  to  be

ecided  in  the  case  are  as  under:           ..

(a)     Whether  the  Cenvat  Credit  can  be  availed  on  `Outward  Transportation'
of CNG from  mother station  to daughter station;

(b)    Whether the  penalty  imposed  by  the  adjudicating  authority  under  Rule
15(1)   of  Cenvat   Credit   Rules,2004   read   with   Section   llAC   of  the

Central  Excise Act,  1944is correct or otherwise?
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that  the  services  used  in  relation  to  outward  transportation  `upto

f  removal'  are  covered  under  the  definition  of  ``Input  Service"  as

per  Rule  2(1)  of  the  Cenvat  Credit  Rules,  2004  and  that  the  credit

transportation  would  be  admissible  if  such  transportation  is  upto

removal.  Thus,  in  the  present  case,  the  place  of  removal  is  the

be  decided,  for  the  purpose  of  determining  the  admissibility  of

Credit  under dispute.

er,   the   matter   is   in   remand   proceedings   in   pursuance   of   the

the  Hon'ble  CESTAT,  Ahmedabad  vide  Final  Order  No.  A/10254+

dated   08.02.2019   for  denovo   consideration.   The   direct.Ions   of

CESTAT  Order dated  08.02.2019  are  re-produced  below:

Counsel  for  lvI/s.  Gujarat  Gas  Limited  pointed  out  that  the  sale  of  gas

place  at  the  daughter  station  when  the   mother  station   has  actually

to the  buyers and till  then  they were the owner of the gas.  He claims

he  gas  is  supplied  on  FOR destination  basis  and  jn  these  circumstances

are     entitled     to     Cenvat     credit,      in     terms     of     Circular     No.

G/23'/2018-CX-3  dated  08.06.2018.  He  pointed  out  that  in  identical

stances  the  matt:ers  have  been  re.pranded  to  the  original  adjudlcating

•rlty  to declde the  matter ln  terms of aforesald  Circular.

AR  relled  on  the  Impugned  order.

find  that  identical  issue  has  been  remanded  by  the  Tribunal  vide  Order

A/12028-12029/2018    dated    25.09.2018.    In    the    instant    case,    the
llants are  claiming  that  the  goods  are  supplied  on  FOR  destination  basis.

for verification of facts and redeterminaltion of dispute in terms
•ores.id  Circular  dated  08.06.2018,  the  impugned  order  is  set-

and  the  matter  is  remalnded  to  the  Adjudicating  Authority  for
decision.  Revenue's  appeal  is  also  allowed  by  way  of  remand.  Cross

tion  also  disposed  of."

rdingly,    I   find    that   the   mat:ter   was   remanded    by   the    Hon'ble

the  adjudicating   authority   for  fF.esh   decision   after  verification   of

edetermination  of dispute  in  terms  of  Circular  No.  F/116/23/2018-

d   08.06.2018.Further,   the   directions/clarification   issued   by   CBIC

:ircular dated  08.06.2018  are  reproduced  below:
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"2.        In  order  to  bring  clarity  on  the  issue  it  has  been  decided  that  Circular

no.  988/12/2014-CX  dated  20.10.2014  shall  stand  rescinded  from  the  date  of

issue   of  this  circular.   Further,   cl;use   (c)   of  para   8.1   and   para   8.2   of  the

circular  no.  97/8/2007-CX  dated  23.08.2007  are  also  omitted  from  the  date

of issue  of this  circular.

3.   General   Principle:   As   regards   determination   of  `place   of  removal',   in

general  the   principle  laid   by   Hon'ble  Supreme  Court  in  the  case  of  GCE  vs

Ispat  Industries  Ltd  2015(324)  ELT670  (SC)  may  be  applied.  Apex  Court,  in

this  case  has  upheld  the  principle  laid  down  in  M/s  Escorts JCB  (Supra)  to  the

extent that  `place  of  removal'  is  required  to  be  determined  with  reference  to
`pojnt  of  sale'  withithe  condition   that  place  of  removal  (premises)   is  to  be

referred  with  reference  to  the  premises of the  manufacturer.  The observation

of Honb'/e  Court in  para  16  in  this  regard  is  significant as  reproduced  below

"16.  It  will  thus  be  seen  where  the  price  at  which  goods  are  ordinarily

sold  by  the  assessee  is  different  for  different  places  of  removal,  then

each   such   price   shall   be   deemed   to   be   normal   value  thereof.   Sub-

clause  (b)  (iii)  is  very  important  and  makes  it  clear  that  a  depot,  the

premises of a  consignment  agent,  or any  other place  or premises  from

where the excisable goods  are to  be sold  after their clearance from  the

factory are all  places of removal.  What  is important to  note is that each

of  the   premises   is   referable  only   the  manufacturer  and   not  to  the

buyer    of    excisable    goods.    The    depot    or    the    premises    of    the

consignment agent of the  manufacturer are  obviously  places which  are

referable to  the  manufacturer.  Even  the expression  "any  other place of

premises''  refers  only  to  a  manufacturer's  place  or  premises  because
such  place  or  premises  is  to  be  stated  to   be  where  excjsable  goods
``are  to  be  sold''.  These  are  key  words  of the  sub-section.  The  place  or

premises   from   where   excisable   goods   are   to   be   sold   can   only   be
manufacturer's  premises  or..premises  referable  to  the  manufacturer.  If

we  were  to  accept  contention  of  the  revenue,  then  these  words  will

have   to   be   substituted   by   the  words  ``have   been   sold"  which   would

then  possibly  have reference to buyer's premises.  "

4.  Exceptions:  (i)  The  principle  referred  to  in  para  3  above  would  apply  to  all

situations    except    where    the   contract    for   sale    is    FOR    contract    in    the

circumstances  Identical  to  the  judgment  in  the  case  of  GCE,   Mumbai-Ill  vs

Emco   Ltd   2015(322)   ELT   394(SC)   and   GCE   vs   M/s   Roofit   Industries   Ltd

2015(319)  ELT  221(SC).  To  summarise,  in  the  case  of  FOR  destination  sale

such  as  M/s  Emco  Ltd  and  M/s  Roof it  Industries  where  the  ownership,  risk  in
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nsit,  remained  with  the  seller  till  goods  are  accepted  by  buyer  on  delivery

till   such   time   of   dellvery,   seller   alone   remalned   the   owner   of  goods

aining  right  of  disposal,  benefit  has  been  extended  by  the  Apex  Court  on

basis of facts of the cases."

8.It
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of  dis
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is    observed    that    CBIC    Circular    No.    F/116/23/2018-CX-3    dated

18,   clearly   mentionsat   para-2   that   Circular   No.    988/12/2014-CX

0.10.2014   shall   stand    rescinded   from   the   date   of   issue   of   this

However,  on  going  through  the  impugned  order,  it  is  observed  that

dicating   authority   has   in   Para   8.2.  of  impugned   order   has   referred

cussed     Circular     No.     988/12/2014-CX     dated     20.10.2014     while

ng   the   issue   of  `place   of   removal'   in   the   present   case   and   relying

delivered    his   findings   vide   the    impugned    order.    In    view   of   the

tion  given  by  the  CBI  vide  aforesaid  Circular  dated  08.06.2018,  I  find

findings   of   the   adjudicating   authority,    referring   to   a   rescinded

for arriving  at conclusion  are  legauy  not  sustainable.

rther,  I  find  that  Hon'ble  CESTAT  has  remanded  the  matter  to  the

ting  authority  referring  the  contention  of the  appellant that ``fne  gas

lied  on   FOR  destination   basis  and   in   these  circumstances  they  are

to Cenvat credit,  in  terms  of Circular  No.  F/116/23/2018-CX-3  dated

018.'',      for      fresh      decision      after      verification      of      facts      and

mination  of  dispute  in  terms  of  aforesaid  Circular  dated  08.06.2018.

para  4  of the  said  Circular,  it  is  clarified  by  board  that "in  the  case  of

stination  sale  such  as  M/s  Emco  Ltd[2015(322)  ELT  394(SC)]   and   M/s

ndustries  [2015(319)  ELT  221(SC)] ........,  benefit  has  been  extended

Apex  Court  on  the  basis  of  facts  of  the  cases."  Whereas,   on  going

the   impugned   order,   I   find   that   t:he   adjudicating   authority   has

exami'ned   the   facts   of   the   present   case   nor   given   any   findings

in  the  impugned  order  whether  the  circumstances  are  identical  to

h  the  above  mentioned  cases  wherein  Hon'ble  Apex  Court  has  already

the  issue  regarding  place  of removal.

n  view  of  the  discussion   at  para-8   and   para-9   above,   it   ls  observed

he   adjudicating    authority    has   overlooked    the    directions    given    by

e      CESTAT     vide      Final      Order      No.      A/10254-10256/2019      dated

2019  for  fresh  decision  after  verification  of  facts  and  redetermination

ute  in  terms  of aforesaid  Circular  dated  08.06.2018  and  given  findings

are  also  contrary  to  the  clarification  given  by  Board  vide  said  circular.

ingly,  the  impugned  order  passed  by  the  adjudicating  authority  is  not
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egally  correct and  hence,  I  find  it appropriate  to  remand  the  present case  to

he  adjudicating  authority  to  decide  it afresh  following  the  principle  of natural

usticeancl   reconsider  the   issue   in  terms   of  the   clarifications   issued   by  the

oard   vide   Circular   dated   08.06.2018,   and   pass   a   speaking   order   after

xamining   the   facts   and   relevant   documentary   evidences   of   the   present

ase.

1.                   In    view    of   the    above,    the    impugned    order    passed    by    the

djudicating   authority   is   set   aside   and    is   remanded   to   the   adjudicating

uthority     for     de-novo      consideration,      for     verification      of     facts     and

edetermination   of  dispute   in  terms  of  aforesaid   Circular  dated   08.06.2018

nd  to  issue a  fresh  order.

2.    dtflwigi{T eddi TT€ 3ttflchtFTffrodqrfuasafinrm€i
The  appeal  filed  by  the  appellant  stand  disposed  off in  above  terms.

Akhilesh  Ku
Commissioner (

~L,\  . `

Attested

3A.,t±=-.---J
(M.P.Sisodiya)

uperintendent  (Appeals)
entral  Excise,  Ahmedabad

® .  Post A.  D

/s.  Gujarat  Gas  Limited,
SFC  House,
th  Floor,  Opp.  Drive-in  Cinema,

/h.  Reliance  Mart,
odakdev,  Ahmedabad-380054

Opy  to:

The  Pr.  Chief Commissioner,  CGST and  Central  Excise,  Ahmedabad.
The        Principal        Commissioner,        CGST       and        Central        Excise,
Commissionerate-Gandhinagar.
The       Deputy      /Asstt.       Commissioner,       Central       GST,       Division-
Gandhinagar,  Commissionerate-Gandhinagar.
The       Deputy/Asstt.       Commissioner       (Systems),       Central       GST,
Commissionerate+Gandhinagar.
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